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1.  Timeliness:  This response is timely filed in accordance with Rule 3 paragraph 6(b)(1) of the 

Military Commissions Trial Judiciary Rules of Court issued on 2 November 2007. 

2.  Relief Sought:  The Defense respectfully requests that the military judge deny the 

government’s request for a continuance.   

3.  Overview:  Under the circumstances articulated by the government, a continuance is neither 

appropriate nor consistent with the interests of justice, and is in conflict with the Executive Order 

of 22 January 2009 issued by the President.  The uncertainty and indefiniteness of the 

government’s request make it clear the government is either unable or unwilling to bring the 

accused to trial in an expeditious manner.  Accordingly, pursuant to R.M.C. 707(d)(1), the only 

appropriate remedy under the circumstances is a dismissal of all charges. 

4.  Burden and Standard of Proof:  As the moving party, the burden of persuasion rests with 

the government to demonstrate that the requested continuance is required in the interests of 

justice. 

5.  Facts:  The Defense offers the following additional facts: 

 a.  On 16 December 1998, Mr. Ghailani was indicted by the United States District Court 

for the Southern District of New York (SDNY)  for his alleged role in the bombing of the United 

States embassy in Tanzania.  To date, Mr. Ghailani remains indicted in the SNDY. 

  



 

 

b.  In July 2004, Mr. Ghailani was captured by Pakistani authorities and has remained in 

continuous detention ever since. 

 c.  In September 2006, Mr. Ghailani was transferred to Guantanamo Bay for detention. 

d.  On 20 October 2008, in the government’s response to a Defense Motion for 

Appropriate Relief (Proposed Trial Schedule) (AE-15) the government indicated that it was 

prepared to proceed to trial in accordance with the timing requirements of R.M.C. 707(a)(2). 

 e.  On 22 October 2008, at Mr. Ghailani’s arraignment, the government again announced 

on the record that they were prepared to go to trial within the 120-day time period articulated in 

R.M.C. 707(a)(2).     

 f.  On 26 November 2008, the military judge issued a detailed trial schedule contained in 

AE-16. 

 g.  Pursuant to the trial schedule set by the military judge, discovery in this case has been 

ordered to be complete by 2 February 2009.   

 h.  On 17 November 2008, the Defense filed D-001 (Motion to Modify Protective Order 

#1).  To date, a ruling on this motion is still pending. 

 i.  On 8 December 2008, the Defense filed a request with the Convening Authority for 

appointment of a Privilege Team.  This request was denied by the Convening Authority on 12 

January 2009. 

 j.  On 12 December 2008, the Defense filed a request with the Convening Authority for 

appointment of an expert consultant in the form of a forensic social worker.  This request was 

denied by the Convening Authority on 5 January 2009. 
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 k.  On 22 January 2009, the President of the United States issued an Executive Order 

subject:  REVIEW AND DISPOSITION OF INDIVIDUALS DETAINED AT THE 

GUANTANAMO BAY NAVAL BASE AND CLOSURE OF DETENTION FACILITIES. 

6.  Discussion:   

 The fact that this request for a continuance comes apparently at the direction of the 

President of the United States and the Secretary of Defense does not change the analysis that the 

military judge must apply in this case.  However noble the goals of the President and the 

Secretary may be, a continuance is not the proper means to achieve these ends.  Furthermore, the 

government’s request for a continuance, on its face, is in direct conflict with the order of the 

President.  The President’s Executive Order of 22 January 2009, directs the Secretary of Defense 

to take steps to “halt” the proceedings … not to take steps to “continue” them as the prosecution 

so requests.   

Mr. Ghailani was indicted in the SDNY over ten years ago.  Upon his capture in 2004, 

the United States government could have immediately taken him to the SDNY to face a Federal 

trial.  Instead, insisting on a military commissions case, the government has needlessly 

incarcerated Mr. Ghailani for over four years with no opportunity to face the charges against 

him.  Given the history of this case and the choices the government has made regarding his 

prosecution, no amount of laudable goals on the part of the President excuses further delay in 

giving Mr. Ghailani his day in court.  The government has made a charging decision in Mr. 

Ghailani’s case.  The interests of justice require that the government either be compelled to move 

forward on that charging decision, or that the charges be dismissed.  The government can not be 

allowed to have it both ways; particularly when it operates to the prejudice of Mr. Ghailani in his 

case.   
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In the context of speedy trial, our Supreme Court has assessed prejudice in the light of the 

interests of defendants which the speedy trial right was designed to protect.  “This Court has 

identified three such interests: (i) to prevent oppressive pretrial incarceration; (ii) to minimize 

anxiety and concern of the accused; and (iii) to limit the possibility that the defense will be 

impaired .”  Barker v. Wingo, 407 U.S. 514, 532 (1972).    The Court went on to point out that  

The time spent in jail awaiting trial has a detrimental impact on the 
individual.  It often means loss of a job; it disrupts family life; and it enforces 
idleness.  Most jails offer little or no recreational or rehabilitative programs. The 
time spent in jail is simply dead time.  Moreover, if a defendant is locked up, he is 
hindered in his ability to gather evidence, contact witnesses, or otherwise prepare 
his defense.  Imposing those consequences on anyone who has not yet been 
convicted is serious.  It is especially unfortunate to impose them on those persons 
who are ultimately found to be innocent.  Finally, even if an accused is not 
incarcerated prior to trial, he is still disadvantaged by restraints on his liberty and 
by living under a cloud of anxiety, suspicion, and often hostility.   

 
Id. at 532-533.  Again, Mr. Ghailani has been incarcerated for over 4 years.  We challenge the 

prosecution to explain to this commission how Mr. Ghailani has not already suffered substantial 

prejudice and how that prejudice will not be exasperated by approval of their requested 

continuance. 

Under these circumstances, the military judge has an affirmative duty to intervene.  As 

then-Chief Judge Crawford pointed out,  

[a]fter arraignment, "the power of the military judge to process the case increases, 
and the power of the [Government] to affect the case decreases." Doty, 51 M.J. at 
465-66.  As a result, once an accused is arraigned, significant responsibility for 
ensuring the accused's court-martial proceeds with reasonable dispatch rests with 
the military judge. The military judge has the power and responsibility to force 
the Government to proceed with its case if justice so requires. 

  
United States v. Cooper, 58 M.J. 54, 60 (2003) (emphasis added).  When assessing what justice 

requires, we respectfully request the military judge consider the following questions: 
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  a)  During the requested time period, will the government be required to continue 

to adhere to its discovery obligations and comply with the discovery schedule previously set by 

the military judge? 

  b)  During the requested time period, will the military judge continue to regulate 

discovery as required by R.M.C. 701(l)? 

  c)  During the requested time period, will the military judge issue a ruling on D-

001? 

  d)  During the requested time period, will the military judge entertain and rule on 

motions by the defense for appropriate relief, for example the appointment of a privilege team,  

the appointment of a forensic social worker, or the failure of the government to comply with its 

discovery obligations? 

If the answer to any of the above questions is “no”, then Mr. Ghailani’s ability to defend 

himself against these pending charges is not only impaired … it is impossible.1  Allowing Mr. 

Ghailani to once again be placed into a position of legal limbo with pending charges in two 

federal courts, and no avenue of redress, as the government would have this commission do, is 

contrary to the interests of justice and intolerable.   

 In October 2008, the prosecution in this case announced on the record that they were 

ready to proceed to trial in this case by 7 February 2009.  Now, in their continuance request, the 

prosecution tells us that not only are they not ready to proceed to trial, they are not confident that 

this case will ever go to trial.  The prosecution has attempted to disguise this filing as a specific 

request for a 120-day continuance, but the uncertainty and indefinite nature of their request is 

apparent in their argument.   A continuance is appropriate where either party can adequately 

demonstrate to the military judge that additional time is necessary, i.e. in the interests of justice, 
                                                 
1 It is clear from the prosecution’s motion that their answer to each of these questions is “no.”   
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to prepare their case for trial.  See United States v. Miller, 47 M.J. 352, 358 (1997) and the 

discussion to R.M.C. 906(b)(1) for factors the military judge should consider on the 

appropriateness of a continuance.  Here, the government is not claiming the unavailability of a 

witness, the need to adjust the trial schedule in order to try a related case, or the unavailability of 

a party to this commission.  Further, and most importantly, the government can offer the 

commission no assurances whatsoever that they will be prepared to move forward in Mr. 

Ghailani’s case at the conclusion of the requested 120-day period.  The United States 

Government is responsible for incarcerating Mr. Ghailani for over four years with no opportunity 

to defend himself.  A change in President and Executive administration does not relieve the 

United States of its obligation to act with reasonable dispatch.   Under these circumstances, the 

requested continuance and the complimentary request for exclusion of delay are neither 

appropriate nor consistent with the interests of justice.  It is clear the government can not comply 

with its obligations under the United States Constitution and R.M.C. 707.  The only appropriate 

remedy, under these circumstances, is dismissal of all charges pursuant to R.M.C. 707(d)(1).   

 Finally, any suggestion that the President’s Executive Order render’s the military judge 

powerless to do anything regarding the charges before this commission interjects at a minimum, 

the specter of apparent unlawful command influence.2  It is one thing for the President or the 

Secretary of Defense to lawfully exercise his authority to “reach down” and take control of a 

case and order charges dismissed.  However, it is an entirely different and inappropriate thing for 

                                                 
2 Unlawful command influence is the improper interference with the commission process and has been characterized 
by our courts as “the mortal enemy of military justice.”  United States v. Thomas, 22 M.J. 388, 393 (CMA 1986).  In 
United States v. Biagase, 50 M.J. 143 (1999), the Court of Appeals for the Armed Forces set out the analytical 
framework for resolving claims of unlawful command influence.  The courts have placed the responsibility on the 
military judge “to act in the spirit of the Code by avoiding even the appearance of evil in his courtroom and by 
establishing the confidence of the general public in the fairness of the court-martial proceedings.”  United States v. 
Stoneman, 57 M.J. 35, 43, (2002) quoting United States v. Rosser, 6 M.J. 267, 271 (CMA 1979).  Likewise, the 
courts have recognized the military judge’s duty to act as the “last sentinel” to protect proceedings from unlawful 
command influence and have endorsed proactive remedies by the court to ameliorate it.  Biagase, 50 M.J. at 152, see 
also Thomas, 22 M.J. at 400. 
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the President or the Secretary of Defense to interject himself into an ongoing proceeding and 

direct the military judge to take a specific action in that proceeding; particularly where this 

action operates to the legal prejudice of the accused.  It is important to note that it is not the 

President’s order that causes the Defense concern here; rather it is the government’s attempt to 

execute the President’s order that is troubling.  If the government is suggesting that the military 

judge’s hands are tied here, then the fairness of these proceedings and the confidence of the 

general public in the same are entirely undermined.  Such an unlawful appearance can not be 

perpetuated by granting the government’s continuance request.    The President has ordered that 

these proceedings be halted.  There is an appropriate and lawful manner to comply with that 

order:  dismissal of all charges.  

7.  Request for Oral Argument:  Unless the military judge is prepared to order a dismissal of 

all charges, the Defense respectfully requests oral argument on this motion.  The Defense 

recommends that this motion be addressed during the week of 23 February 2009, which the 

military judge has previously set aside to address discovery motions.   

8.  Witnesses:  None.   

9.  Conference with Opposing Counsel:  Not required. 

10.  Attachments:   

A.  Story from BBC News:  http://news.bbc.co.uk/go/pr/fr/-/2/hi/africa/3938267.stm, 

accessed on 22 January 2009. 

B.  Defense Request for Appointment of Privilege Team of 8 December 2008. 

C.  Convening Authority’s denial of Defense Request for Privilege Team of 12 January 

2009. 

D.  Defense Request for Approval of a Forensic Social Worker of 12 December 2008. 
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E.  Convening Authority’s denial of Defense Request for a Forensic Social Worker of 5 

January 2009. 

 
      Respectfully submitted, 

 
 
 

      By: //Signed electronically//  
      LTCOL J.P. COLWELL, USMC 
      MAJ R.B. REITER, USAFR 

Detailed Defense Counsels for 
Ahmed Khalfan Ghailani 
Office of the Chief Defense Counsel 
Office of Military Commissions 
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ATTACHMENT (E) 



OFFICE OF THE SECRETARY OF DEFENSE
 
OFFICE OF MILITARY COMMISSIONS
 

1600 DEFENSE PENTAGON
 
WASHINGTON, DC 20301-1600
 

JAN 5 m 
CONVENING AUTHORITY 

MEMORANDUM FOR:	 LtCol J.P. Colwell, USMC, Defense Counsel, OMC 
MAJ R.B. Reiter, USAFR, Defense Counsel, OMC 

SUBJECT: Request for Expert Consultant , United States v. Ghailani 

I reviewed your 12 December 2008 request to employ  as an expert 
consultant. The Rule for Military Commission (R.M.C. 1004) you cited in your request as the 
source for Mr. Ghailani's rights deals strictly with capital cases. As Mr. Ghailani's case was 
referred as non-capital, the accused does not have the right to be "given broad latitude to 
present evidence in extenuation and mitigation." Further, you failed to demonstrate why denial 
of this expert consultant would result in a fundamentally unfair trial, as required by United 
States v. Freeman, 65 M.J. 451 (C.A.A.F. 2008), or why defense counsel, with the assistance of 
detailed investigators, is unable to present evidence in mitigation. Therefore, your 12 
December 2008 request to employ  as an expert consultant is denied. 

&~ j ~AI"'7I1 
Susan J. Crawford 
Convening Authorit 

for Military Commissions 

. ft 
Printed on ~, Recycled Paper 




